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MEMORANDUM MAR 0 & 2005

TO: Honorable Mayor and City Council Members
PREPARED BY:  Chester Murray, Interim City m
DATE: March 3, 2009

SUBJECT: Volusia Growth Management Commission Rules and Procedures
City Council Adoption of Resolution 535-09

PURPOSE

To approve a resolution recommending certain changes to the rules and procedures of the
Volusia Growth Management Commission.

BACKGROUND

The Governing Board for the Volusia Council of Governments requested that the Managers of
Volusia County, along with their Attorneys, review the proposed Volusia Growth Management
Commission rules and procedures and make a recommendation. They have completed this task
and have proposed a resolution be adopted by the Volusia Council of Governments. This
resolution will be adopted by the Volusia Council of Governments at an upcoming meeting. The
Managers also requested that the various jurisdictions of Volusia County also adopt this
resolution to show complete solidarity on this matter.

Attached to this cover memo is a copy of City Resolution No. 535-09, and a draft of the Volusia
Growth Management Commission certification rules as proposed by the Volusia Council of
Governments.

RECOMMENDATION

Administration recommends City Council approval of Resolution No. 535-09, thereby
recommending that the Volusia County Council adopt the rules and procedures as proposed.



RESOLUTION NO. 535-09

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
ORANGE CITY, FLORIDA RECOMMENDING CERTAIN
CHANGES TO THE RULES OF PROCEDURE FOR THE
VOLUSIA GROWTH MANAGEMENT COMMISSION (VGMC) AS
SET FORTH HEREIN; PROVIDING FOR SEVERABILITY;
PROVIDING FOR CONFLICTING ORDINANCES; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Volusia Growth Management Commission (VGMC) was
created in 1986 by referendum approving an amendment to the Volusia County
Charter.

WHEREAS, the Volusia County Charter provides that the purpose of the
VGMC is to determine the consistency of the municipalities’ and the County's
comprehensive plans.

WHEREAS, the Ordinance adopted in 1987 by the Volusia County
Council establishing the rules of procedure for the VGMC states that the main
purpose of the VGMC is to provide an effective means for coordinating the plans
of municipalities and the County by providing a forum for the local governments
to cooperate with each other in coordinating the provisions of their respective
comprehensive plans.

WHEREAS, based on the language of the County Charter and the County
Code of Ordinances it is clear that the VGMC was intended to be a forum
through which local governments could try to resolve claims of inconsistency
between comprehensive plans and if no resolution can be reached, the VGMC

would make a final determination as to consistency.
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WHEREAS, local governments have the statutory right pursuant to the
Growth Management Act to determine the future growth for their respective
jurisdictions through the adoption and amending of their comprehensive plans,
which the law views as the local government exercising it's legislative authority.
Legislative action is not overtumed by a Court unless the local government
clearly abuses its discretion.

WHEREAS, under the existing VGMC rules, the adopting local
government has the burden of proving that the comprehensive plan amendment
is consistent with the comprehensive plans of adjacent local govemments
thereby shifting the burden of proof that exists in a court of law. Furthermore
“consistency” is defined as compatible with and in furtherance of adjacent
comprehensive plans. A plan amendment can be consistent with an adjacent
local governments’ comprehensive plan even though it does not further the goals
and objectives of said comprehensive plans.

WHEREAS, the City is concerned that the VGMC is exceeding the
purpose for which the VGMC was created by: (1) reviewing comprehensive plan
amendments when no dispute as to consistency exists between local
governmental entities; (2) not limiting its review to issues that deal with the
consistency between the proposed comprehensive plan amendment and the
adjacent local governments’ comprehensive plans; (3) placing conditions on
findings of consistency which are basically site planning criteria, such as building
height, density and setback; (4) placing conditions on findings of consistency for
comprehensive plans and plan amendments requiring future VGMC review of

rezonings and other development orders, which is not within the purview of
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VGMC's charter role; (5) granting party status to individuals who are not local
governmental entities nor the owner of the property that the amendment to the
future land use map is directly applicable.

WHEREAS, if allowed to continue to exceed the purpose for which it was
created, the City is concerned that the VGMC could effectively become a county-
wide planning board, thereby divesting local governments of their planning
authority as set forth in the Growth Management Act.

NOW, THEREFORE, BE IT RESOLVED AND ENACTED BY THE CiTY
COUNCIL OF THE CITY OF ORANGE CITY, FLORIDA:
Section 1. The above WHEREAS are hereby incorporated as if

specifically asserted herein.

Section 2. To assure that the VGMC operates within the parameters of
its original purpose, there are certain fundamental principles that should be
adhered to, which are:

(1) The VGMC's jurisdiction should be limited to determining whether a
comprehensive plan amendment is consistent with adjacent jurisdictions’
comprehensive plans when the adopting and objecting local governments are
unable to resolve the dispute.

(2) A plan amendment should be presumed consistent and the
objecting local government has the burden of proving, by clear and convincing
evidence, that the plan amendment is inconsistent.

(3) Only a local governmental entity has the authority to file an
objection for lack of consistency thereby triggering the VGMC involvement. The
VGMC should not review any comprehensive plan amendment untit an objection
is filed.
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(4) The timeframes within which the VGMC operates must be
consistent with the timeframes set forth in the Growth Management Act for the
adoption of comprehensive plan amendments.

(5) Only the applicant jurisdiction, adjacent jurisdictions and the
property owner (or contract purchaser of subject property) that the future land
use map amendment is applicable shall be granted party status in a hearing
before the VGMC and the right to appeal VGMC decisions. All other individuals
shall be allowed to participate pursuant to the Sunshine Law without the right of
appeal.

(6) The members appointed to the VGMC should not cause a violation
of the dual office holding and should serve at the pleasure of the appointing local
government.

(7) A plan amendment should only be found inconsistent with an
adjacent local government’s comprehensive plan if the amendment results in the
adjacent local government being out of concurrency or compliance with its
comprehensive plan.

(8) VGMC should not evaluate or make determinations on proposed
rezonings and other proposed development permits as defined in Section
163.3164(7), Florida Statutes and should not impose as a condition of issuance
of a certificate of consistency on a proposed comprehensive plan or
comprehensive plan amendment the requirement that a subsequent proposed
rezoning or other proposed development permit be evaluated or reviewed by the

VGMC
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(8) VGMC should not evaluate or make consistency determinations on
whether a proposed comprehensive plan amendment is consistent with the
comprehensive plan of the applicant jurisdiction, since such is the role of the
governing body of the applicant jurisdiction.

Section 3. The City Council of the City of Orange City, Florida hereby
recommends that Volusia County Council adopt the attached revised rules of
procedure for the VGMC.

Section 4. If any section, subsection, sentence, clause, phrase, or
portion of this Resolution, or application hereof, is for any reason held invalid or
unconstitutional by any Court, such portion or application shall be deemed a
separate, distinct, and independent provision, and such hoiding shall not affect
the validity of the remaining portions or application hereof.

Section 5. That all resolutions made in conflict with this Resolution are
hereby repealed.

Section 6. That this resolution shall take effect immediately upon its

adoption by the City Council of the City of Orange City, Florida.

ROLL CALL VOTE AS FOLLOWS (Resolution No. 535-09):

Jim-Mahoney Donald C. Sherrill
Tom Laputka Tom Abraham
Vacant Jeff H. Allebach, Vice Mayor

Harley Strickiand, Mayor
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ADOPTED THIS DAY OF , 2009.

ATTEST: AUTHENTICATED:

Deborah J. Renner, CMC, City Clerk Harley Strickland, Mayor

This Resolution approved
as to form and legal sufficiency:

William Reischmann, City Atiorney
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ARTICLE II. GROWTH MANAGEMENT COMMISSION CONSISTENCY
CERTIFICATION RULES

Sec. 90-31. Definitions.

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning:

Adjacent jurisdiction means a local government whose territorial boundaries are physically
contiguous to territorial boundaries of the land—to-be-attected—by—a—comprehensiveplan—of
amendment-thereto-for-whieh-an-applicant jurisdiction that has applied to the commission for a
certification or certificate. Notwithstanding any other provision of this article, which requires the
commission to publish notice of receipt of an application pursuant to section 90-35(c), an
adjacent jurisdiction, as defined in this subsection, shall have 40 days after receipt of an
application by the commission to file any objections or comments on or request that a public
hearing be held to consider an application.

Applicant jurisdiction means a local government which has applied to the commission for a
certification or certificate regarding a comprehensive plan or amendment thereto.

Area and area of jurisdiction mean the total area qualifying under the provisions of F.S. §
163.3171, as amended from time to time, whether this be all of the lands lying within the limits
of an incorporated municipality, lands in and adjacent to an incorporated municipality,
unincorporated lands within the county, or areas comprising combinations of lands in
incorporated municipalities and unincorporated areas of the county.

Certification and certificate mean a fermal-letter, resolution_or other written document from-of
the commission determining consistency or inconsistency of a comprehensive plan, element,
plan amendment or portion thereof with other applicable plans.

Charter means the county Home Rule Charter, as amended.

Commission means the Volusia Growth Management Commission, a governmental entity
created by the Charter.

Comprehensive plan means a plan that meets or is intended to meet the requirements of F.S. §§
163.3177 and 163.3178.

Large scale comprehensive plan amendment means any plan amendment that requires a
transmittal and adoption hearing and does not qualify for adoption pursuant to ES. §
163.3187(1)(c) as amended from time to time.

Small scale comprehensive plan amendment means any plan amendment that only requires an

adoption hearing and qualifies for adoption pursuant to F.S. § 163.3187(1)(c) as amended from
time to time.
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(Ord. No. 87-24, § 2, 7-23-87; Ord. No. 92-87, § 1, 10-8-92; Ord. No. 93-13, § 1, 5-20-93; Ord.
No. 2007-05, § I, 2-22-07)
Cross references: Definitions and rules of construction generally, § 1-2.
Sec. 90-32. Interpretation of article.
In the interpretation and application of this article, all provisions shall be:
E “ I ’ . .. 4 =q :E q'iiFEmEH!E-:
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(13) Deemed not to limit or repeal any other powers granted by other state statutes, the
Charter, county ordinances or commission resolutions; and

(2) Interpreted in a manner consistent with Section 202.3 of the Volusia County Charter and

the Local Government Comprehensive Planning and Land Development Regulation Act
(F.S. § 163.3161 et seq.).

(Ord. No. 87-24, § 14, 7-23-87)
Sec. 90-33. Findings, purpose and intent.

In adopting this article, the county council makes and expresses the following findings, purpose
and intent;

(1)  In accordance with section 1303 of the county Charter, the 1985-1986 county Charter
review commission was formed to prepare necessary amendments to the Charter.

(2)  In consideration of the rapid growth of the county in recent years and the adoption of
landmark comprehensive planning legislation in the state, the Charter review commission
determined that growth management was a top priority among its objectives.

(3) As a result of information, evidence and testimony received at numerous public meetings
and hearings, the Charter review commission proposed the creation of the Volusia
Growth Management Commission to determine the consistency of the municipalities’ and
the county's comprehensive plans and any amendments thereto with each other.

(4) The citizens of the county voted at a referendum held on November 4, 1986, to adopt
Charter amendments creating the commission and granting certain powers to the
commission.

(5)  The main purpose of the commission is to provide an effective means for coordinating

the plans of municipalities and the county, in order to provide a forum for the several
local governments in the county to cooperate with each other in coordinating the
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(6)

(7)

provision of public services to and improvements for the citizens of the county, and

ereate-incentivesto foster intergovernmental cooperation and coordination.

The commission held an organizational meeting on February 25, 1987, and then, through
its committee on growth management related issues, duly noticed and held further public
hearings on May 18, 1987, and May 21, 1987, and held commission hearings on June 10,
1987, and June 24, 1987, to develop rules of procedure for and enforcement of the
commission's consistency review within the time provided for under the Charter
amendment.

On June 24, 1987, the commission adopted Resolution No. 87-5, which recommended
that county council adopt this article, which contains the rules of procedure for
consistency review and enforcement as required by the Charter amendment.

(Ord. No. 87-24, § 1, 7-23-87)

Sec. 90-34, Certificate of plan consistency required.

A certificate of consistency is hereby established. No comprehensive plan, element of a
comprehensive plan or amendment of a comprehensive plan adopted after November 4, 1986,
shall be valid or effective unless and until such comprehensive plan, element of a comprehensive
plan or amendment has-been-reviewed-by-the-eommission-and-has been certified consistent in
accordance with this article. This certificate of consistency will be required in addition to any

(Ord. No. 87-24, § 3, 7-23-87)

Sec. 90-35. Application for certificate; procedure for issuance; public hearing
requirements.

(a)

After November 4, 1986, all local governments who desire to adopt or amend a
comprehensive plan or element or amendment thereof shall, in accordance with this
article, shall submit an application on forms as the commission may prescribe, and shall
submit such information as the-cemmission-may-required by this article. The-commission
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required supporting documentation with the commission’s administrative staﬁ'
An apphcatmn Shﬂll-—-&t—ﬂ—ﬂﬂﬂtﬁ\-&m— oontam thc followmg information;—#

(1) Thc pro p_ogg ggmprehenswe plan or p!gm gmendmen :

(2) _ All documentation considered or to be considered by the applicant
jurisdiction concerning the propos rehensive plan or pla ment: and

a(3): TFhe—application—shall—eontain—aA list of all adjacent
jurisdictionsgevernments-and-units-of-local-government.

(¢)  The commission shall process all apphcanons and shall cause pﬂbhe-nonce of recetpt of
all applications to be given as provided in this article. When the commission receives an
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application for approval of a comprehensive plan or amendment thereto, its
administrative staff shall date-stamp the application and send a dated cover letter and a
notice of the application to all adjacent jurisdictions, to all members of the commission,
and to such other persons and in such other manner as may be prescribed by the
commission. The administrative staff shall also send a copy of the application to the
commission's professional staff;-end—within-ten-days—e sceipt—shall-eause notice—e
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